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Qs and As on Bill C-20

Bill C-20 enacts the Time Limits and Other Periods Act (COVID-19) (the “TLA”), which suspends the timelines for commencing a proceeding before a court (subsection 6(1) of the TLA), including applications for judicial review under sections 41 and 44 of the ATIA. In accordance with the TLA, timelines under sections 41 and 44 of the ATIA are suspended starting March 13, 2020, and ending September 13, 2020 or any earlier day fixed by order of the Governor in Council.

Q1: What impact does the Time Limits and Other Periods Act (COVID-19) have on the timelines and operation of procedures relating to third parties under section 28 of the Access to Information Act (ATIA)?

R1: Although the TLA does not directly alter the timelines under section 28 of the ATIA, its suspension of the timelines under section 44 of the ATIA indirectly affects the timing of certain procedures under section 28. 

The TLA does not affect the timelines relating to third party representations. As usual, once a section 27 notice is sent out, the third party has 20 days to provide representations in accordance with paragraph 28(1)(a) and subsection 28(2) of the ATIA. 

The TLA does not affect the timelines relating to decision notices issued under paragraph 28(1)(b), although the standard wording of those notices may need to be updated to reflect the suspension of timelines for filing a judicial review under section 44. While the decision notices must still contain the information prescribed in subsection 28(3), they should include an additional line referencing the timeline suspensions as provided by the TLA so that the third parties are aware that the regular timelines are suspended. 

As of July 27, 2020, the TLA does affect the timelines relating to the disclosure of records to access requesters under paragraph 28(4) of the ATIA. Because the TLA suspends the timelines for seeking a judicial review under section 44 of the ATIA, the government institution will have to wait until 20 days following the expiration of the timeline suspension before releasing the records, in order to see whether the third party requests a review under section 44, regardless of the date when the notice under paragraph 28(1)(a) has been given. 

Q2: What happens if a government institution disclosed third party records just before the coming into force of the Time Limits and Other Periods Act (COVID-19) and the third party did not benefit from the suspended time limit to file a judicial review under section 44 of the ATIA?

R2: Disclosure of records that preceded the coming into force of the TLA (i.e., July 27, 2020) would have complied with the law at the time the disclosure occurred. In other words, in cases where the TLA provision suspending the timeline to proceed to court was not yet in force, the institution had no obligation to give additional time to a third party to file for judicial review. Nevertheless, as a third party may have suffered a prejudice by not benefiting from the extended timelines, it is of course possible that a third party may decide to commence legal proceedings against the Government. Government institutions should seek legal advice should such a scenario arise. 

Q3: If a government institution has made a decision to release third party records but has not yet sent a decision notice to the third party, should the government institution delay the sending of its decision notice to the third party as a result of the Time Limits and Other Periods Act (COVID-19)? 

R3: No. Assuming the third party has been given proper notice under subsection 27(1) of the ATIA and has had a minimum of 20 days to provide its representations on the proposed disclosure under paragraph 28(1)(a) of the ATIA, the government institution must make a decision as to whether or not to disclose the record and issue its decision notice to the third party within 30 days of the subsection 27(1) notice being sent. This notice should draw the third party’s attention to the TLA’s suspension of the timelines for filing a judicial review under section 44 of the ATIA.

Q4: Should a government institution make any changes to the wording of the decision notice to reflect the suspended timelines under the Time Limits and Other Periods Act (COVID-19)?

R4: Yes. As soon as possible the government institution should temporarily amend the wording of their decision notices so as to inform third parties that they have 20 days following the expiration of the suspended timelines to seek judicial review under section 44 of the ATIA. Model letters will be updated to assist government institutions. 

Q5: If a government institution has sent the third party notice of the institution’s decision to release the third party’s records pursuant to paragraph 28(1)(b) of the ATIA but has not yet been notified by the third party of its intent to file for judicial review under section 44, should the government institution delay the release of the third party records to the requester?

R5: Yes. Government institutions must wait until the third party has had an opportunity to seek judicial review under section 44 of the ATIA before releasing any records containing third party information. As a result of the TLA, the third party has 20 days following the expiration of the suspended timelines to file for judicial review. The government institution should wait until that time has passed to release the records. 

[bookmark: _GoBack]Q6: What happens if the Information Commissioner gives notice to a government institution under s. 37(1) of the ATIA that she intends to recommend or order a government institution to disclose third party records in her report issued pursuant to subsection 37(2) and the government institution gives notice as required under s. 37(1)(c) that it intends to follow the Commissioner’s recommendation or comply with that order to disclose the third party records? Once the Commissioner’s s. 37(2) report has been issued, should the government institution delay the release of the third party records to the requester as would have been required by paragraph 37(4)(b)?

R6: Yes. The government institution is deemed to have received the Information Commissioner’s subsection 37(2) report on the 5th business day following the date of the report. Ordinarily, the government institution would release the third party records on the expiry of the  40th  business day following the deemed receipt of the Information Commissioner’s subsection 37(2) report if no party has sought judicial review under subsection 41(1) (the complainant within 30 business days) or subsection 41(3) (the third party within 10 business days following the expiry of the 30 business days provided by subsection 41(1)) of the ATIA. However, the TLA temporarily suspends the timelines under both subsections 41(1) and 41(3) for seeking judicial review. Government institutions must wait until all parties have had an opportunity to seek judicial review under section 41 of the ATIA before releasing any records containing third party information. Therefore, the government institution must wait until the expiry of the 40th business day following the expiration of the suspended timelines to release the records. 







